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Item 5.02                   Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of

Certain Officers.
 
(e)                      On March 23, 2016, the Compensation Committee of the Board of Directors (the “Board”) of Comfort Systems USA, Inc. (the “Company”) authorized
certain equity grants under the Company’s Long-term Incentive Plan to executive officers and other key employees for the 2016 fiscal year. The awards under
the Long-term Incentive Plan were distributed so that 30% of the awards are in the form of time vesting stock options, 30% in the form of time vesting
restricted stock units, and 40% in the form of dollar-denominated performance restricted stock units.  The Company’s named executive officers received the
following equity grants effective March 23, 2016:
 

Executive
 

Time
Vesting RSUs

 

Time Vesting
Stock Options

 

Dollar-
Denominated 
Performance

RSUs
(Target)

 

Brian E. Lane 
President and Chief Executive Officer

 

9,263
 

27,407
 

$ 375,000
 

William George, III 
Executive Vice President and Chief Financial Officer

 

5,533
 

16,371
 

$ 224,000
 

James Mylett 
Senior Vice President — Service

 

3,458
 

10,232
 

$ 140,000
 

Trent McKenna 
Senior Vice President and General Counsel

 

3,359
 

9,939
 

$ 136,000
 

Julie Shaeff 
Senior Vice President and Chief Accounting Officer

 

2,000
 

5,920
 

$ 81,000
 

 
Time vesting restricted stock units. The time vesting restricted stock units listed above vest in three equal installments over a three-year vesting

schedule.
 

Time vesting stock options. The time vesting stock options listed above are exercisable at $30.36 per share, the closing price of the Company’s common
stock on the date of the grant. They will expire at the earlier of ten years from the date of grant or three months following the executive’s termination from



employment with the Company, and vest in three equal installments over a three-year vesting schedule.
 

Dollar-denominated performance restricted stock units. The dollar-denominated performance restricted stock units (“PSUs”) are subject to two
performance measures: 50% of the PSUs have an EPS measure, and 50% of the PSUs have a measure based on total shareholder return relative to the
designated performance peer group. The PSUs have a three-year performance period and will be eligible to vest following the end of the three-year
performance period. Depending on the Company’s performance in relation to the established performance measures, the awards may vest at 0-200% of the
targeted amount. In the event the Company achieves the necessary performance metrics, the value of the grant will be determined in dollars and settled in
stock, so that the actual number of shares awarded will be based on the market value of the Company’s common stock following the end of the performance
period.
 

The foregoing description of the 2016 award agreements does not purport to be complete, is intended only as a summary, and is qualified in its
entirety by reference to the complete text of the agreements filed herewith and incorporated herein by reference.
 
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 

On March 23, 2016, the Board amended the Company’s bylaws (the “Amended Bylaws”). The revisions to the Amended Bylaws are characterized
below:
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·                  Article I, Sections 1 and 6, and Article II, Section 1, were updated to clarify that the voting threshold for certain Board actions is a majority of the

directors then in office;
 

·                  Article I, Sections 4 and 6, and Article VI, Section 5, were updated to clarify procedures for how the Board sets the record date in connection with
annual meetings of stockholders;

 
·                  In Article I, Section 6, provisions were added to clarify where and how the Company keeps its list of stockholders of record in connection with

annual meetings of stockholders;
 

·                  Article I, Section 9, which prohibited stockholder action by written consent, was removed;
 

·                  Article II, Sections 7, 8 and 13 and Article IV, Sections 2 and 3, were revised to clarify that certain of the Company’s officers may only serve as a
chairperson of the Board if such person is also a director;

 
·                  In Article V, provisions were added to: (i) clarify that the Company is not required to indemnify any person in connection with a proceeding initiated

by such person unless the proceeding was authorized in the specific case by the Board, and (ii) eliminate mandatory indemnification of agents and
employees of the Company in cases where the agents or employees have been successful in defending an action brought against them;

 
·                  Article VI, Section 1 clarifies the persons authorized to sign stock certificates; and

 
·                  Article VII, Section 4 was amended to permit electronic waivers of notice.

 
The Amended Bylaws became effective on March 23, 2016. The foregoing summary description of the Amended Bylaws does not purport to be complete and
is qualified in its entirety by reference to the full text of the Amended Bylaws, a copy of which is attached as Exhibit 3.1 and incorporated herein by
reference.
 
Item 9.01                   Financial Statement and Exhibits.
 
(d)                     Exhibits.
 
3.1 Amended and Restated Bylaws of Comfort Systems USA, Inc.
10.1 Form of 2016 Restricted Stock Unit Agreement
10.2 Form of 2016 Dollar-denominated Performance Restricted Stock Unit Agreement
10.3 Form of 2016 Stock Option Notice
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 

  

COMFORT SYSTEMS USA, INC.
   
   
 

By: /s/ Trent T. McKenna
  

Trent T. McKenna, Senior Vice President and General Counsel
   
Date:      March 25, 2016
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Exhibit 3.1
 

AMENDED AND RESTATED BYLAWS
 

OF
 

COMFORT SYSTEMS USA, INC.
 

As amended through March 23, 2016
 

 
BYLAWS

 
OF

 
COMFORT SYSTEMS USA, INC

 
ARTICLE I

 
Stockholders

 
SECTION 1. Annual Meeting. The annual meeting of the stockholders of the Corporation shall be held on such date, at such time and at such place,

if any, within or without the State of Delaware as may be designated by the Board of Directors, for the purpose of electing Directors and for the transaction of
such other business as may be properly brought before the meeting, which date shall be within thirteen (13) months subsequent to the last annual meeting of
stockholders.
 

SECTION 2. Special Meetings.  Unless otherwise provided in the Certificate of Incorporation of the Corporation, special meetings of the
stockholders for any purpose or purposes may be called at any time by the Chief Executive Officer, by a majority of the total number of directors constituting
the Board of Directors, or by a majority of the members of the executive committee (if any), at such time and at such place, if any, as may be stated in the
notice of the meeting. Business transacted at such meeting shall be confined to the purpose(s) stated in the notice of such meeting.
 

SECTION 3.  Notice of Stockholder Business and Nominations.
 

(a)                                 Annual Meetings of Stockholders.
 

(i)                                     Nominations of persons for election to the Board of Directors and the proposal of business to be considered by the
Stockholders may be made at an annual meeting of Stockholders (A) pursuant to the Corporation’s notice of meeting, (B) by or at
the direction of the Board of Directors or (C) by any Stockholder who was a Stockholder of record at the time of giving of notice
provided for in this Section, who is entitled to vote at the meeting and who complies with the notice procedures set forth in this
Section.

 
(ii)                                  For nominations or other business to be properly brought before an annual meeting by a Stockholder pursuant to section
3(a)(i) of this ARTICLE 1, the Stockholder must have given timely notice thereof in
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writing to the Secretary of the Corporation and such other business must otherwise be a proper matter for Stockholder action. To be
timely, a Stockholder’s notice shall be delivered to the Secretary at the principal offices of the Corporation not later than the close
of business on the sixtieth (60th) day nor earlier than the close of business on the ninetieth (90th) day prior to the first (1st)
anniversary of the preceding year’s annual meeting; provided, however, that in the event that the date of the annual meeting is
more than thirty (30) days before or more than sixty (60) days after such anniversary date, notice by the Stockholder to be timely
must be so delivered not earlier than the close of business on the ninetieth (90th) day prior to such annual meeting and not later
than the close of business on the later of the sixtieth (60th) day prior to such annual meeting or the tenth (10th) day following the
day on which public announcement of the date of such meeting is first made by the Corporation. In no event shall the public
announcement of an adjournment of an annual meeting commence a new time period for the giving of a Stockholders’s notice as
described above. Such Stockholder’s notice shall set forth:

 
(A)                               as to each person whom the Stockholder proposes to nominate for election or reelection as a Director, (i) the
name, age, business address and residence address of each person proposed in such notice, (ii) the principal occupation or
employment of each such person, (iii) the class, series and number of shares of capital stock of the Corporation that are
owned beneficially and of record by each such person, if any, (iv) a statement as to each such person’s citizenship, (v) any
other information relating to such person that is required to be disclosed in solicitations of proxies for election of
Directors in an election contest, or is otherwise required, under Section 14 of the Securities Exchange Act of 1934 and the
rules and regulations promulgated thereunder as amended from time to time (collectively, the “Exchange Act”) and
(vi) such person’s written consent to being named in the proxy statement as a nominee and to serving as a Director if
elected;

 
(B)                               as to any other business that the Stockholder proposes to bring before the meeting, a brief description of the
business desired to be brought before the meeting, the reasons for conducting such business at the meeting and any
material interest in such business of such Stockholder and the beneficial owner, if any, on whose behalf the proposal is
made; and

 



(C)                               as to the Stockholder giving the notice and the beneficial owner, if any, on whose behalf the nomination or
proposal is made (i) the name and address of such Stockholder, as they appear on the Corporation’s books, and of such
beneficial owner, if any, (ii) the
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class, series and number of shares of the Corporation which are owned beneficially and of record by such Stockholder and
such beneficial owner and a representation that the Stockholder will notify the corporation in writing of the class, series
and number of such shares owned beneficially and of record as of the record date for the meeting promptly following the
later of the record date or the date notice of the record date is first publicly disclosed, (iii) any option, warrant, convertible
security, stock appreciation right, or similar right with an exercise or conversion privilege or a settlement payment or
mechanism at a price related to any class or series of shares of the Corporation or with a value derived in whole or in part
from the value of any class or series of shares of the Corporation, whether or not such instrument or right shall be subject
to settlement in the underlying class or series of capital stock of the Corporation or otherwise (a “Derivative Instrument”)
directly or indirectly owned beneficially by such Stockholder and any other direct or indirect opportunity to profit or share
in any profit derived from any increase or decrease in the value of shares of the Corporation and a representation that the
Stockholder will notify the Corporation in writing of any such Derivative Instrument in effect as of the record date for the
meeting promptly following the later of the record date or the date notice of the record date is first publicly disclosed,
(iv) a description of any agreement, arrangement or understanding with respect to the proposal of business between or
among such Stockholder and such beneficial owner, any of their respective affiliates or associates, and any others acting
in concert with any of the foregoing and a representation that the Stockholder will notify the Corporation in writing of any
such agreements, arrangements or understandings in effect as of the record date for the meeting promptly following the
later of the record date or the date notice of the record date is first publicly disclosed, (v) a representation that the
Stockholder is a holder of record of stock of the Corporation entitled to vote at such meeting and intends to appear in
person or by proxy at the meeting to nominate the person or persons specified in the notice or to propose such business,
(vi) a representation whether the Stockholder or the beneficial owner, if any, intends or is part of a group which intends to
(a) deliver a proxy statement and/or form of proxy to holders of at least the percentage of the Corporation’s outstanding
capital stock required to approve or adopt the proposal and/or (b) otherwise solicit proxies from stockholders in support of
such proposal and (vii) any other information that is required to be provided by the Stockholder pursuant to the Exchange
Act in such Stockholder’s capacity as a proponent of a stockholder proposal.
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(iii)                               Notwithstanding anything in the second sentence of Section 3(a)(ii) of this ARTICLE I to the contrary, in the event that
the number of Directors to be elected to the Board of Directors is increased and there is no public announcement by the
Corporation naming all of the nominees for Director or specifying the size of the increased Board of Directors at least seventy (70)
days prior to the first (1st) anniversary of the preceding year’s annual meeting, a Stockholder’s notice required by this Section shall
also be considered timely, but only with respect to nominees for any new positions created by such increase, if it shall be delivered
to the Secretary at the principal executive offices of the Corporation not later than the close of business on the tenth (10th) day
following the day on which such public announcement is first made by the Corporation.

 
(b)                                 Special Meetings of Stockholders.  Only such business shall be conducted at a special meeting of Stockholders as shall have been
brought before the meeting pursuant to the Corporation’s notice of meeting. Nominations of persons for election to the Board of Directors
may be made at a special meeting of Stockholders at which Directors are to be elected pursuant to the Corporation’s notice of meeting
(a) by or at the direction of the Board of Directors or (b) provided that the Board of Directors has determined that Directors shall be elected
at such meeting, by any Stockholder who is a Stockholder of record at the time of giving of notice provided for in this Section 3, who shall
be entitled to vote at the meeting and who complies with the notice procedures set forth in this Section 3. In the event the Corporation calls
a special meeting of Stockholders for the purpose of electing one or more Directors to the Board of Directors, any such Stockholder may
nominate a person or persons (as the case may be), for election to such positions(s) as specified in the Corporation’s notice of meeting, if
the Stockholder’s notice required by Section 3(a)(ii) of this ARTICLE I shall be delivered to the Secretary at the principal executive offices
of the Corporation not earlier than the close of business on the ninetieth (90th) day prior to such special meeting and not later than the close
of business on the later of the sixtieth (60th) day prior to such special meeting or the tenth (10th) day following the day on which public
announcement is first made of the date of the special meeting and, of the nominees proposed by the Board of Directors to be elected at such
meeting. In no event shall the public announcement of an adjournment of a special meeting commence a new time period for the giving of a
Stockholder’s notice as described above.

 
(c)                                  General.

 
(i)                                     Only such persons who are nominated in accordance with the procedures set forth in this Section 3 shall be eligible to
serve as Directors and only such business shall be conducted at a meeting of Stockholders as shall have been brought before the
meeting in accordance with the procedures set forth in this Section 3. Except as otherwise provided by applicable law, the
Chairman of the meeting shall
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have the power and duty to determine whether a nomination or any business proposed to be brought before the meeting was made
or, proposed, as the case may be, in accordance with the procedures set forth in this Section 3 and, if any proposed nomination or
business is not in compliance with this Section 3, to declare that such defective proposal or nomination shall be disregarded.

 



(ii)                                  For purposes of this Section 3, “public announcement’ shall mean disclosure in a press release reported by the Dow Jones
News Service, Associate Press or comparable national news service or in a document publicly filed by the Corporation with the
Securities and Exchange Commission pursuant to Section 13, 14 or 15(d) of the Exchange Act.

 
(iii)                               Notwithstanding the foregoing provisions of this Section 3., a Stockholder shall also comply with all applicable
requirements of the Exchange Act and the rules and regulations thereunder with respect to the matters set forth in this Section 3.
Nothing in this Section 3 shall be deemed to affect any rights (A) of Stockholders to request inclusion of proposals in the
Corporation’s proxy statement pursuant to Rule 14a-8 under the Exchange Act; or (B) of the holders of any series of Common
Stock or Preferred Stock or any outstanding voting indebtedness to elect Directors under specified circumstances.

 
Notwithstanding any other provisions of the Certificate of Incorporation of the Corporation and notwithstanding that a lesser percentage may be

permitted from time to time by applicable law, no provision of this Section 3 of ARTICLE I may be altered, amended or repealed in any respect, nor may any
provision inconsistent therewith be adopted, unless such alteration, amendment, repeal or adoption is approved by the affirmative vote of the holders of at
least 80 percent of the combined voting power of the then outstanding shares of the Corporation’s stock entitled to vote generally at elections of Directors
voting together as a single class, and at least 80 percent of each class, series and issuance of combined voting power of the then outstanding shares of the
Corporation’s stock entitled to vote generally at elections of Directors voting separately as a class, series and issuance.
 

SECTION 4. Quorum.  At any meeting of the stockholders, the holders of a majority in number of the total outstanding shares of stock of the
Corporation entitled to vote at such meeting, present in person or represented by proxy, shall constitute a quorum of the stockholders for all purposes, unless
the representation of a larger number of shares shall be required by law, by the Certificate of Incorporation or by these Bylaws, in which case the
representation of the number of shares so required shall constitute a quorum; provided that at any meeting of the stockholders at which the holders of any
class of stock of the Corporation shall be entitled to vote separately as a class, the holders of a majority in number of the total outstanding shares of such class,
present in person or represented by proxy, shall constitute a quorum for purposes of such class vote unless the representation of a larger number of shares of
such class shall be required by law, by the Certificate of Incorporation or by these Bylaws.
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SECTION 5. Adjourned Meetings.  Whether or not a quorum shall be present in person or represented at any meeting of the stockholders, the

holders of a majority in number of the shares of stock of the Corporation present in person or represented by proxy and entitled to vote at such meeting may
adjourn from time to time; provided, however, that if the holders of any class of stock of the Corporation are entitled to vote separately as a class upon any
matter at such meeting, any adjournment of the meeting in respect of action by such class upon such matter shall be determined by the holders of a majority of
the shares of such class present in person or represented by proxy and entitled to vote at such meeting. When a meeting is adjourned to another time or place,
notice need not be given of the adjourned meeting if the time and place thereof are announced at the meeting at which the adjournment is taken. At the
adjourned meeting the stockholders, or the holders of any class of stock entitled to vote separately as a class, as the case may be, may transact any business
which might have been transacted by them at the original meeting. If the adjournment is for more than thirty (30) days, a notice of the adjourned meeting shall
be given to each stockholder of record entitled to vote at the meeting. If after the adjournment a new record date for determination of stockholders entitled to
vote is fixed for the adjourned meeting, the Board of Directors shall fix as the record date for determining stockholders entitled to notice of such adjourned
meeting the same or an earlier date as that fixed for determination of stockholders entitled to vote at the adjourned meeting, and shall give notice of the
adjourned meeting to each stockholder of record as of the record date so fixed for notice of such adjourned meeting.
 

SECTION 6. Organization. Each annual and special meeting of stockholders held in person shall be presided over by a chairman, who shall have the
exclusive authority to, among other things, determine (a) whether business and nominations have been properly brought before such meetings, and (b) the
order in which business and nominations properly brought before such meeting shall be considered. The chairman of each annual and special meeting shall be
the Chairman of the Board of Directors, or such person as shall be appointed by the resolution approved by the affirmative vote of a majority of the total
number of directors then serving on the Board of Directors.
 

The Secretary of the Corporation shall act as Secretary of all meetings of the stockholders; but in the absence of the Secretary, the Chairman may
appoint any person to act as Secretary of the meeting. It shall be the duty of the Secretary to prepare and make, at least ten (10) days before every meeting of
stockholders, a complete list of stockholders entitled to vote at such meeting (provided, however, if the record date for determining the stockholders entitled
to vote is less than ten (10) days before the date of the meeting, the list shall reflect the stockholders entitled to vote as of the tenth day before the meeting
date), arranged in alphabetical order and showing the address of each stockholder and the number of shares registered in the name of each stockholder. Such
list shall be open to the examination of any stockholder, for any purpose germane to the meeting at least ten (10) days prior to the meeting (i) on a reasonably
accessible electronic network, provided that the information required to gain access to such list is provided with the notice of meeting or (ii) during ordinary
business hours at the principal place of business of the corporation.  If the meeting is to be held at a place, then a list of stockholders entitled to vote at the
meeting shall be produced and kept at the time and place of the meeting during the whole time thereof and may be examined by any stockholder
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who is present. If the meeting is to be held solely by means of remote communication, then the list shall also be open to the examination of any stockholder
during the whole time of the meeting on a reasonably accessible electronic network, and the information required to access such list shall be provided with the
notice of the meeting.
 

SECTION 7. Voting; Proxies. Except as otherwise provided in the Certificate of Incorporation or by law, each stockholder shall be entitled to one
vote for each share of the capital stock of the Corporation registered in the name of such stockholder upon the books of the Corporation. Each stockholder
entitled to vote at a meeting of stockholders or to express consent or dissent to corporate action in writing without a meeting may authorize another person or
persons to act for him by proxy, but no such proxy shall be voted or acted upon after three years from its date, unless the proxy provides for a longer period.
When directed by the presiding officer or upon the demand of any stockholder, the vote upon any matter before a meeting of stockholders shall be by ballot.
Except as otherwise provided by law, by the Certificate of Incorporation, or by the rules or regulations of any stock exchange applicable to the Corporation,
Directors shall be elected by a plurality of the votes cast at a meeting of stockholders by the stockholders entitled to vote in the election and, whenever any
corporate action, other than the election of Directors is to be taken, it shall be authorized by a majority of the votes cast at a meeting of stockholders by the
stockholders entitled to vote thereon.
 



Shares of the capital stock of the Corporation belonging to the Corporation or to another corporation, if a majority of the shares entitled to vote in the
election of directors of such other corporation is held, directly or indirectly, by the Corporation, shall neither be entitled to vote nor be counted for quorum
purposes.
 

SECTION 8. Inspectors. When required by law or directed by the presiding officer or upon the demand of any stockholder entitled to vote, but not
otherwise, the polls shall be opened and closed, the proxies and ballots shall be received and taken in charge, and all questions touching the qualification of
voters, the validity of proxies and the acceptance or rejection of votes shall be decided at any meeting of the stockholders by two or more Inspectors who may
be appointed by the Board of Directors before the meeting, or if not so appointed, shall be appointed by the presiding officer at the meeting. If any person so
appointed fails to appear or act, the vacancy may be filled by appointment in like manner.
 

ARTICLE II
 

Board of Directors
 

SECTION 1. Number and Term of Office; Classes.  The business and affairs of the Corporation shall be managed by or under the direction of a
Board of Directors. The number of Directors constituting the Board of Directors shall be fixed from time to time by resolution passed by a majority of the
total number of directors then serving on the Board of Directors, provided that no decrease in the number shall have the effect of shortening the term of an
incumbent director.  At each annual meeting of stockholders the Directors shall be elected by the stockholders for a term of one year.  Each Director shall
serve until his successor is duly elected and shall qualify.
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SECTION 2. Removal, Vacancies and Additional Directors. Except as otherwise provided in the Certificate of Incorporation, the stockholders may

remove, with or without cause, any Director and fill the vacancy; provided that whenever any Director shall have been elected by the holders of any class of
stock of the Corporation voting separately as a class under the provisions of the Certificate of Incorporation, such Director may be removed without cause and
the vacancy filled only by the holders of that class of stock voting separately as a class. Except as otherwise provided in the Certificate of Incorporation,
vacancies caused by any such removal and not filled by the stockholders at the meeting at which such removal shall have been made, or any vacancy caused
by the death or resignation of any Director or for any other reason, and any newly created directorship resulting from any increase in the authorized number of
Directors, may be filled by the affirmative vote of a majority of the Directors then in office, although less than a quorum, and any Director so elected to fill
any such vacancy or newly created directorship shall hold office until his successor is elected and qualified or until his earlier resignation or removal.
 

When one or more Directors shall resign effective at a future date, a majority of the Directors then in office, including those who have so resigned,
shall have power to fill such vacancy or vacancies, the vote thereon to take effect when such resignation or resignations shall become effective, and each
Director so chosen shall hold office as herein provided in connection with the filling of other vacancies
 

SECTION 3. Place of Meeting.  The Board of Directors may hold its meetings in such place or places in the State of Delaware or outside the State of
Delaware as the Board from time to time shall determine.
 

SECTION 4. Regular Meeting.  Regular meetings of the Board of Directors shall be held at such times and places as the Board from time to time by
resolution shall determine. No notice shall be required for any regular meeting of the Board of Directors, but a copy of every resolution fixing or changing the
time or place of regular meetings shall be mailed to every Director at least five (5) days before the first meeting held in pursuance thereof.
 

SECTION 5. Special Meeting.  Special meetings of the Board of Directors shall be held whenever called by direction of the Chairman of the Board,
the Chief Executive Officer, President, or Chief Operating Officer or by any two of the Directors then in office.
 

Notice of the day, hour and place of holding of each special meeting shall be given by mailing the same at least two (2) days before the meeting or
by causing the same to be transmitted by telegraph, cable, wireless or other electronic transmission at least one day before the meeting to each Director.
Unless otherwise indicated in the notice thereof, any and all business other than an amendment of these Bylaws may be transacted at any special meeting, and
an amendment of these Bylaws may be acted upon if the notice of the meeting shall have stated that the amendment of these Bylaws is one of the purposes of
the meeting. At any meeting at which every Director shall be present, even though without any notice, any business may be transacted, including the
amendment of these Bylaws.
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SECTION 6. Quorum. Subject to the provisions of Section 2 of this Article II, a majority of the members of the Board of Directors in office (but,

unless the Board shall consist solely of one Director, in no case less than one-third of the total number of Directors nor less than two Directors) shall
constitute a quorum for the transaction of business and the vote of the majority of the Directors present at any meeting of the Board of Directors at which a
quorum is present shall be the act of the Board of Directors. If at any meeting of the Board there is less than a quorum present, a majority of those present
may adjourn the meeting from time to time.
 

SECTION 7. Chairman of the Board. The Chairman of the Board may be elected at the annual meeting of the Board following the annual meeting of
stockholders or at a Board meeting following the nomination of a new Chairman to fill any vacancy occurring in the Chairman of the Board position. Subject
to the authority of the Board of Directors, the Chairman of the Board shall preside at all meetings of the stockholders and the Board of Directors and shall
have such other powers and duties as usually pertain to such position or as may be delegated by the Board of Directors. In the absence of an elected Chairman
of the Board, the Lead Director shall have all the duties assigned to the Chairman of the Board.
 

SECTION 8. Organization.  The Chairman of the Board, or in his absence, the Lead Director shall preside at all meetings of the Board of Directors.
In the absence of the Chairman of the Board and the Lead Director, a Chairman shall be elected from the Directors present. The Secretary of the Corporation
shall act as Secretary of all meetings of the Directors; but in the absence of the Secretary, the Chairman may appoint any person to act as Secretary of the
meeting.
 



SECTION 9. Conference Telephone Meetings.  Unless otherwise restricted by the Certificate of Incorporation or by these Bylaws, the members of
the Board of Directors or any committee designated by the Board, may participate in a meeting of the Board or such committee, as the case may be, by means
of conference telephone or similar communications equipment by means of which all persons participating in the meeting can hear each other, and such
participation shall constitute presence in person at such meeting.
 

SECTION 10. Consent of Directors or Committee in Lieu of Meeting.  Unless otherwise restricted by the Certificate of Incorporation or by these
Bylaws, any action required or permitted to be taken at any meeting of the Board of Directors, or of any committee thereto, may be taken without a meeting if
all members of the Board or committee, as the case may be, consent thereto in writing or by electronic transmission, and the writings or electronic
transmissions are filed with the minutes of proceedings of the Board or committee, as the case may be.
 

SECTION 11. Compensation.  Each Director, who is not a full-time salaried officer of the Corporation or any of its wholly owned subsidiaries, when
authorized by resolution of the Board of Directors, may receive as a Director a stated salary or an annual retainer, and any other benefits as the Board of
Directors may determine, and in addition may be allowed a fixed fee or reimbursement of his reasonable expenses for attendance at each regular or special
meeting of the Board of Directors or any committee thereof.
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SECTION 12. Interested Directors.  No contract or transaction between the Corporation and one or more of its Directors or officers, or between the

Corporation and any other corporation, partnership, association or other organization in which one or more of its Directors or officers are Directors or officers
of this Corporation, or have a financial interest in such contract or transaction, shall be void or voidable solely for this reason, or solely because the Director
or officer is present at or participates in the meeting of the Board of Directors or committee thereof that authorizes the contract or transaction, or solely
because his or their votes are counted for such purpose, if: (1) the material facts as to his relationship or interest and as to the contract or transaction are
disclosed or are known to the Board of Directors or the committee, and the Board of Directors or committee in good faith authorizes the contract or
transaction by the affirmative votes of a majority of the disinterested Directors, even though the disinterested Directors be less than a quorum; or (2) the
material facts as to his relationship or interest and as to the contract or transaction are disclosed or are known to the stockholders entitled to vote thereon, and
the contract or transaction is specifically approved by vote of the stockholders; or (3) the contract or transaction is fair as to the corporation as of the time it is
authorized, approved or ratified by the Board of Directors, a committee thereof or the stockholders.  Common or interested Directors may be counted in
determining the presence of a quorum at a meeting of the Board or of a committee that authorizes the contract or transaction.
 

SECTION 13. Lead Director.  The Board of Directors may, at its discretion, appoint a Lead Director to coordinate the activities of the independent
directors.  The Lead Director shall have such duties as may be assigned to him by the Board of Directors. In the absence of an elected Chairman of the Board,
the Lead Director shall have all the duties assigned to the Chairman of the Board.
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ARTICLE III

 
Committees of the Board of Directors

 
SECTION 1. Executive Committee.  The Board of Directors may, in its discretion, designate an Executive Committee, consisting of such number of

Directors as the Board of Directors may from time to time determine.  The committee shall have and may exercise all the powers and authority of the Board
of Directors in the management of the business and affairs of the Corporation and may authorize the seal of the Corporation to be affixed to all papers which
may require it, but the committee shall have no power or authority in reference to the following matters: (i) approving or adopting, or recommending to the
stockholders, any action or matter expressly required by the General Corporation Law of the State of Delaware to be submitted to stockholders for approval
(other than the election or removal of directors) or (ii) adopting, amending or repealing any by-law of the Corporation.  The committee shall have such other
powers as the Board of Directors may from time to time prescribe.
 

SECTION 2. Audit Committee.  The Board of Directors shall designate annually an Audit Committee consisting of not less than three Directors as it
may from time to time determine, none of whom shall be officers or employees of the Corporation.  The committee shall review with the independent
accountants the Corporation’s financial policies and practices, adequacy of controls, standard and special tests used in verifying the Corporation’s statements
of account and in determining the soundness of the Corporation’s financial condition, and the committee shall report to the Board of Directors the result of
such reviews; review the policies and practices pertaining to publication of quarterly and annual statements to assure consistency with audited results and the
implementation of policies and practices recommended by the independent accountants; ensure that suitable independent audits are made of the operations
and results of subsidiary corporations and affiliates; and monitor compliance with the Corporation’s Corporate Compliance Policy or related code of business
conduct.  The committee shall have such other duties, functions and powers as the Board of Directors may from time to time prescribe.
 

SECTION 3. Compensation Committee.  The Board of Directors shall designate annually a Compensation Committee consisting of not less than two
Directors as it may from time to time determine, none of whom shall be officers or employees of the Corporation.  The committee shall administer the
Corporation’s executive compensation plans and programs.  In addition, the committee shall consider proposals with respect to the creation of and changes to
executive compensation plans and will review appropriate criteria for establishing certain performance measures and determining annual corporate and
executive performance ratings under applicable corporation plans and programs.  The committee shall have such other duties, functions and powers as the
Board of Directors may from time to time prescribe.
 

SECTION 4. Governance and Nominating Committee.  The Board of Directors shall designate annually a Governance and Nominating Committee
consisting of not less than two Directors as it may from time to time determine, none of whom shall be officers or employees of the Corporation.  The
committee shall have responsibilities relating to corporate governance and criteria for Board of Directors selection.  The committee shall develop and
recommend to
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the Board of Directors a set of corporate governance principles applicable to the Corporation, identify individuals qualified to become members of the Board
of Directors, (consistent with criteria approved by the Board of Directors), select, or recommend that the Board of Directors select, the Director nominees for
the next annual meeting of stockholders, and consider any nominations submitted by the stockholders to the Secretary in accordance with these By-laws, the
Corporation’s corporate governance guidelines or applicable law.  The committee shall have such other duties, functions and powers as the Board of Directors
may from time to time prescribe.
 

SECTION 5. Committee Chairman, Books and Records.  The Board of Directors, based upon a recommendation of the Governance and Nominating
Committee, shall elect a chairman to serve for such term as it may determine, shall fix its own rules of procedure and shall meet at such times and places and
upon such call or notice as shall be provided by such rules.  Each committee shall keep a record of its acts, proceedings and all action of the committee shall
be reported to the Board of Directors at the next regularly scheduled meeting of the Board of Directors.
 

SECTION 6. Alternates.  Alternate members of the committees prescribed by this Article III may be designated by the Board of Directors from
among the Directors to serve as occasion may require.  Whenever a quorum cannot be secured for any meeting of any such committee from among the regular
members thereof and designated alternates, the member or members of such committee present at such meeting and not disqualified from voting, whether or
not he or they constitute a quorum, may unanimously appoint another member of the Board of Directors to act at the meeting in the place of such absent or
disqualified member.
 

Alternate members of such committees shall receive reimbursement for expenses and compensation at the same rate as regular members of such
committees.
 

SECTION 7. Other Committees.  The Board may designate such other committees, consisting of such number of Directors as the Board of Directors
may from time to time determine, and each such committee shall serve for such term and shall have and may exercise, during intervals between meetings of
the Board of Directors, such duties, functions and powers as the Board of Directors may from time to time prescribe.
 

SECTION 8.  Quorum and Manner of Acting.  At each meeting of any committee the presence of a majority of the members of such committee,
whether regular or alternate, shall be necessary to constitute a quorum for the transaction of business, and if a quorum is present the concurrence of a majority
of those present shall be necessary for the taking of any action.
 

ARTICLE IV
 

Officers
 

SECTION 1. Officers.  The officers of the Corporation shall be a Chairman of the Board, Chief Executive Officer, a President, a Chief Operating
Officer, a Chief Financial
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Officer, and one or more Vice Presidents, a Secretary and a Treasurer, and such additional officers, if any, as shall be elected by the Board of Directors
pursuant to the provisions of Section 8 of this Article IV. The Chairman of the Board, the Chief Executive Officer, the President, the Chief Operating Officer,
the Chief Financial Officer, or one or more Vice Presidents, the Secretary and the Treasurer shall be elected by the Board of Directors at its first meeting after
each annual meeting of the stockholders. The failure to hold such election shall not of itself terminate the term of office of any officer. All officers shall hold
office at the pleasure of the Board of Directors. Any officer may resign at any time upon written notice to the Corporation. Officers may, but need not, be
Directors. Any number of offices may be held by the same person.
 

All officers, agents and employees shall be subject to removal, with or without cause, at any time by the Board of Directors. The removal of an
officer without cause shall be without prejudice to his contract rights, if any. The election or appointment of an officer shall not of itself create contract rights.
All agents and employees other than officers elected by the Board of Directors shall also be subject to removal, with or without cause, at any time by the
officers appointing them.
 

Any vacancy caused by the death of any officer, his resignation, his removal, or otherwise, may be filled by the Board of Directors, and any officer
so elected shall hold office at the pleasure of the Board of Directors.
 

In addition to the powers and duties, of the officers of the Corporation as set forth in these Bylaws, the officers shall have such authority and shall
perform such duties as from time to time may be determined by the Board of Directors.
 

SECTION 2. Powers and Duties of the Chief Executive Officer.  The Chief Executive Officer, shall be the chief executive officer of the Corporation
and, subject to the control of the Board of Directors and the Chairman of the Board, shall have general charge and control of all its business and affairs and
shall have all powers and shall perform all duties incident to the office of Chief Executive Officer.  In the absence of the Chairman of the Board, he shall
preside at all meetings of the stockholders and at all meetings of the Board of Directors (provided that such person also is a director) and shall have such other
powers and perform such other duties as may from time to time to be assigned to him by these Bylaws or by the Board of Directors or the Chairman of the
Board.
 

SECTION 3. Powers and Duties of the President or the Chief Operating Officer.  The President, or in the absence of a President, the Chief Operating
Officer, shall be the chief operating officer of the Corporation and, subject to the control of the Board of Directors, the Chairman of the Board and the Chief
Executive Officer, shall have general charge and control of all its operations and shall have all powers and shall perform all duties incident to the office of
President or Chief Operating Officer, whichever the case may be. In the absence of the Chairman of the Board, the Lead Director, or the Chief Executive
Officer, he shall preside at all meetings of the stockholders and at all meetings of the Board of Directors (provided that such person also is a director) and
shall have such other powers and perform such other duties as may from time
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to time be assigned to him by these Bylaws or by the Board of Directors, the Chairman of the Board or the Chief Executive Officer.
 

SECTION 4. Powers and Duties of the Chief Financial Officer. The Chief Financial Officer shall have general charge and supervision of the
financial affairs of the corporation, including budgetary and accounting methods, and shall approve payment, or designate others serving under him or her to
approve for payment, all vouchers for distribution of funds and shall perform such other duties as may be assigned by the Board of Directors or the Chief
Executive Officer.
 

SECTION 5. Powers and Duties of the Vice Presidents.  Each Vice President shall have all powers and shall perform all duties incident to the office
of Vice President and shall have such other powers and perform such other duties as may from time to time be assigned to him by these Bylaws or by the
Board of Directors, the Chairman of the Board, the Chief Executive Officer, the President, the Chief Operating Officer, or the Chief Financial Officer.
 

SECTION 6. Powers and Duties of the Secretary.  The Secretary shall keep the minutes of all meetings of the Board of Directors and the minutes of
all meetings of the stockholders in books provided for that purpose; he shall attend to the giving or serving of all notices of the Corporation; he shall have
custody of the corporate seal of the Corporation and shall affix the same to such documents and other papers as the Board of Directors, the Chief Executive
Officer, the President or the Chief Operating Officer shall authorize and direct; he shall have charge of the stock certificate books, transfer books and stock
ledgers and such other books and papers as the Board of Directors, the Chief Executive Officer, the President or the Chief Operating Officer shall direct, all of
which shall at all reasonable times be open to the examination of any Director, upon application, at the office of the Corporation during business hours; and
whenever required by the Board of Directors, the Chairman of the Board, the Chief Executive Officer, the President or the Chief Operating Officer shall
render statements of such accounts; and he shall have all powers and shall perform all duties incident to the office of Secretary and shall also have such other
powers and shall perform such other duties as may from time to time be assigned to him by these Bylaws or by the Board of Directors, the Chairman of the
Board, the Chief Executive Officer, the President or the Chief Operating Officer.
 

SECTION 7. Powers and Duties of the Treasurer.  The Treasurer, subject to the powers and duties of the Chief Financial Officer, shall have custody
of, and when proper shall pay out, disburse or otherwise dispose of, all funds and securities of the Corporation which may have come into his hands; he may
endorse on behalf of the Corporation for collection checks, notes and other obligations and shall deposit the same to the credit of the Corporation in such bank
or banks or depositary or depositaries as the Board of Directors may designate; he shall enter or cause to be entered regularly in the books of the Corporation
kept for the purpose full and accurate accounts of all moneys received or paid or otherwise disposed of by him and whenever required by the Board of
Directors, the Chairman of the Board, the Chief Executive Officer, the President, the Chief Operating Officer, or the Chief Financial Officer shall render
statements of such accounts; he shall, at all reasonable times, exhibit his books and accounts to any Director of the Corporation upon application at the office
of the Corporation during business hours; and he shall have all powers and he shall perform all duties incident to the office of Treasurer and shall
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also have such other powers and shall perform such other duties as may from time to time be assigned to him by these Bylaws or by the Board of Directors,
the Chairman of the Board, the Chief Executive Officer, the President, the Chief Operating Officer, or the Chief Financial Officer.
 

SECTION 8. Additional Officers.  The Board of Directors may from time to time elect such other officers (who may but need not be Directors),
including a Controller, Assistant Treasurers, Assistant Secretaries and Assistant Controllers, as the Board may deem advisable and such officers shall have
such authority and shall perform such duties as may from time to time be assigned to them by the Board of Directors, the Chairman of the Board, the Chief
Executive Officer, the President, the Chief Operating Officer, or the Chief Financial Officer.
 

The Board of Directors may from time to time by resolution delegate to any Assistant Treasurer or Assistant Treasurers any of the powers or duties
herein assigned to the Treasurer; and may similarly delegate to any Assistant Secretary or Assistant Secretaries any of the powers or duties assigned to the
Secretary.
 

SECTION 9. Giving of Bond by Officers.  All officers of the Corporation, if required to do so by the Board of Directors, shall furnish bonds to the
Corporation for the faithful performance of their duties, in such penalties and with such conditions and security as the Board shall require.
 

SECTION 10. Voting Upon Stocks.  Unless otherwise ordered by the Board of Directors, the Chairman of the Board, the Chief Executive Officer, the
President, the Chief Operating Officer, the Chief Financial Officer or any Vice President shall have full power and authority on behalf of the Corporation to
attend and to act and to vote, or in the name of the Corporation to execute proxies to vote, at any meeting of stockholders of any corporation in which the
Corporation may hold stock, and at any such meeting shall possess and may exercise, in person or by proxy, any and all rights, powers and privileges incident
to the ownership of such stock. The Board of Directors may from time to time, by resolution, confer like powers upon any other person or persons.
 

SECTION 11. Compensation of Officers.  The officers of the Corporation shall be entitled to receive such compensation for their services as shall
from time to time be determined by the Board of Directors.
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ARTICLE V

 
Indemnification of Directors and Officers

 
SECTION 1. Nature of Indemnity.  The Corporation shall indemnify any person who was or is a party or is threatened to be made a party to any

threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of the fact that he is or was or
has agreed to become a Director or officer of the Corporation, or is or was serving or has agreed to serve at the request of the Corporation as a Director or
officer of another corporation, partnership, joint venture, trust or other enterprise, or by reason of any action alleged to have been taken or omitted in such
capacity, and may indemnify any person who was or is a party or is threatened to be made a party to such an action, suit or proceeding by reason of the fact
that he is or was or has agreed to become an employee or agent of the Corporation, or is or was serving or has agreed to serve at the request of the
Corporation as an employee or agent of another corporation, partnership, joint venture, trust or other enterprise, against expenses (including attorneys’ fees),
judgments, fines and amounts paid in settlement actually and reasonably incurred by him or on his behalf in connection with such action, suit or proceeding
and any appeal therefrom, if he acted in good faith and in a manner he reasonably believed to be in or not opposed to the best interests of the Corporation,



and, with respect to any criminal action or proceeding, had no reasonable cause to believe his conduct was unlawful; except that in the case of an action or
suit by or in the right of the Corporation to procure a judgment in its favor (1) such indemnification shall be limited to expenses (including attorneys’ fees)
actually and reasonably incurred by such person in the defense or settlement of such action or suit, (2) no indemnification shall be made in respect of any
claim, issue or matter as to which such person shall have been adjudged to be liable to the Corporation unless and only to the extent that the Delaware Court
of Chancery or the court in which such action or suit was brought shall determine upon application that, despite the adjudication of liability but in view of all
the circumstances of the case, such person is fairly and reasonably entitled to indemnity for such expenses which the Delaware Court of Chancery or such
other court shall deem proper, and (3) the Corporation shall not be required to indemnify any person in connection with a proceeding initiated by such person
unless the proceeding was authorized in the specific case by the Board of Directors.
 

The termination of any action, suit or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent,
shall not, of itself, create a presumption that the person did not act in good faith and in a manner which he reasonably believed to be in or not opposed to the
best interests of the Corporation, and, with respect to any criminal action or proceeding, had reasonable cause to believe that his conduct was unlawful.
 

SECTION 2. Successful Defense.  To the extent that a Director or officer has been successful on the merits or otherwise in defense of any action, suit
or proceeding referred to in Section 1 of this Article V or in defense of any claim, issue or matter therein, he shall be indemnified against expenses (including
attorneys’ fees) actually and reasonably incurred by him in connection therewith.
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SECTION 3. Determination that Indemnification is Proper. Any indemnification of a Director or Officer of the Corporation under Section 1 of this

Article V (unless ordered by a court) shall be made by the Corporation unless a determination is made that indemnification of the Director or officer is not
proper in the circumstances because he has not met the applicable standard of conduct set forth in Section 1. Any indemnification of an employee or agent of
the Corporation under Section 1 (unless ordered by a court) may be made by the Corporation upon a determination that indemnification of the employee or
agent is proper in the circumstances because he has met the applicable standard of conduct set forth in Section 1. Any such determination shall be made (1) by
the Board of Directors by a majority vote of a quorum consisting of Directors who were not parties to such action, suit or proceeding, or (2) if such a quorum
is not obtainable, or, even if obtainable a quorum of disinterested Directors so directs, by independent legal counsel in a written opinion, or (3) by the
stockholders.
 

SECTION 4. Advance Payment of Expenses.  Unless the Board of Directors otherwise determines in a specific case, expenses incurred by a Director
or officer in defending a civil or criminal action, suit or proceeding shall be paid by the Corporation in advance of the final disposition of such action, suit or
proceeding upon receipt of an undertaking by or on behalf of the Director or officer to repay such amount if it shall ultimately be determined that he is not
entitled to be indemnified by the Corporation as authorized in this Article V. Such expenses incurred by other employees and agents may be so paid upon such
terms and conditions, if any, as the Board of Directors deems appropriate. The Board of Directors may authorize the Corporation’s legal counsel to represent
such Director, officer, employee or agent in any action, suit or proceeding, whether or not the Corporation is a party to such action, suit or proceeding.
 

SECTION 5. Insurance, Contracts and Funding.  The Corporation may maintain insurance, at its expense, to protect itself and any Director, officer,
employee or agent of the Corporation or another corporation, partnership, joint venture, trust or other enterprise against any expense, liability or loss, whether
or not the Corporation would have the power to indemnify such person against such expense, liability or loss under the General Corporation Law of the State
of Delaware.  The Corporation may enter into contracts with any indemnitee in furtherance of the provisions of this Article V and may create a trust fund,
grant a security interest or use other means (including, without limitation, a letter of credit) to ensure the payment of such amounts as may be necessary to
effect indemnification as provided in this Article V.
 

SECTION 6. Survival: Preservation of Other Rights.  The foregoing indemnification provisions shall be deemed to be a contract between the
Corporation and each Director, officer, employee and agent who serves in any such capacity at any time while these provisions as well as the relevant
provisions of the Delaware General Corporation Law are in effect and any repeal or modification thereof shall not affect any right or obligation then existing
with respect to any state of facts then or previously existing or any action, suit, or proceeding previously or thereafter brought or threatened based in whole or
in part upon any such state of facts. Such a contract right may not be modified retroactively without the consent of such Director, officer, employee or agent.
 

17

 
The indemnification provided by this Article V shall not be deemed exclusive of any other rights to which those indemnified may be entitled under

any bylaw, agreement, vote of stockholders or disinterested Directors or otherwise, both as to action in his official capacity and as to action in another
capacity while holding such office, and shall continue as to a person who has ceased to be a Director, officer, employee or agent and shall inure to the benefit
of the heirs, executors and administrators of such a person. The Corporation may enter into an agreement with any of its Directors, officers, employees or
agents providing for indemnification and advancement of expenses, including attorneys fees that may change, enhance, qualify or limit any right to
indemnification or advancement of expenses created by this Article V.
 

SECTION 6. Severability.  If this Article V or any portion hereof shall be invalidated on any ground by any court of competent jurisdiction, then the
Corporation shall nevertheless indemnify each Director or officer and may indemnify each employee or agent of the Corporation as to costs, charges and
expenses (including attorneys’ fees), judgment, fines and amounts paid in settlement with respect to any action, suit or proceeding, whether civil, criminal,
administrative or investigative, including an action by or in the right of the Corporation, to the fullest extent permitted by any applicable portion of this
Article V that shall not have been invalidated and to the fullest extent permitted by applicable law.
 

SECTION 7. Subrogation.  In the event of payment of indemnification to a person described in Section 1 of this Article V, the Corporation shall be
subrogated to the extent of such payment to any right of recovery such person may have and such person, as a condition of receiving indemnification from the
Corporation, shall execute all documents and do all things that the Corporation may deem necessary or desirable to perfect such right of recovery, including
the execution of such documents necessary to enable the Corporation effectively to enforce any such recovery.
 

SECTION 8. No Duplication of Payments.  The Corporation shall not be liable under this Article V to make any payment in connection with any
claim made against a person described in Section 1 of this Article V to the extent such person has otherwise received payment (under any insurance policy,
bylaw or otherwise) of the amounts otherwise indemnifiable hereunder.
 



ARTICLE VI
 

Stock-Seal-Fiscal Year
 

SECTION 1. Certificates for Shares of Stock. The certificates for shares of stock of the Corporation shall be in such form, not inconsistent with the
Certificate of Incorporation, as shall be approved by the Board of Directors. Every holder of stock represented by certificates shall be entitled to have a
certificate signed by or in the name of the Corporation by the Chairman of the Board of Directors or the President or a Vice President, and by the Treasurer or
an Assistant Treasurer, or the Secretary or an Assistant Secretary, of the Corporation certifying the number of shares owned by such holder in the
Corporation.    Some or all of the issuances of shares of stock of the Corporation may be issued as uncertificated shares.
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In case any officer or officers who shall have signed any such certificate or certificates shall cease to be such officer or officers of the Corporation,

whether because of death, resignation or otherwise, before such certificate or certificates shall have been delivered by the Corporation, such certificate or
certificates may nevertheless be issued and delivered as though the person or persons who signed such certificate or certificates had not ceased to be such
officer or officers of the Corporation.
 

All certificates for shares of stock shall be consecutively numbered as the same are issued. The name of the person owning the shares represented
thereby with the number of such shares and the date of issue thereof shall be entered on the books of the Corporation.
 

Except as hereinafter provided, all certificates surrendered to the Corporation for transfer shall be canceled, and no new certificates shall be issued
until former certificates for the same number of shares have been surrendered and canceled.
 

SECTION 2. Lost, Stolen or Destroyed Certificates.  Whenever a person owning a certificate for shares of stock of the Corporation alleges that it has
been lost, stolen or destroyed, he shall file in the office of the Corporation an affidavit setting forth, to the best of his knowledge and belief, the time, place
and circumstances of the loss, theft or destruction, and, if required by the Board of Directors, a bond of indemnity or other indemnification sufficient in the
opinion of the Board of Directors to indemnify the Corporation and its agents against any claim that may be made against it or them on account of the alleged
loss, theft or destruction of any such certificate or the issuance of a new certificate in replacement therefor. Thereupon the Corporation may cause to be issued
to such person a new certificate in replacement for the certificate alleged to have been lost, stolen or destroyed. Upon the stub of every new certificate so
issued shall be noted the fact of such issue and the number, date and the name of the registered owner of the lost, stolen or destroyed certificate in lieu of
which the new certificate is issued.
 

SECTION 3. Transfer of Shares.  Shares of stock of the Corporation shall be transferred on the books of the Corporation by the holder thereof, in
person or by his attorney duly authorized in writing, upon surrender and cancellation of certificates for the number of shares of stock to be transferred, except
as provided in Section 2 of this Article VI.
 

SECTION 4. Regulations.  The Board of Directors shall have power and authority to make such rules and regulations as it may deem expedient
concerning the issue, transfer and registration of certificates for shares of stock of the Corporation.
 

SECTION 5. Record Date.  In order that the Corporation may determine the stockholders entitled to notice of any meeting of stockholders or any
adjournment thereof, the Board of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the record
date is adopted by the Board of Directors, and which record date shall, unless otherwise required by law, not be more than sixty (60) nor less than ten
(10) days before the date of such meeting. If the Board of Directors so fixes a date, such date shall also be the record date for determining the stockholders
entitled to vote at such meeting unless the Board of Directors determines, at the time it fixes such record date, that a later date
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on or before the date of the meeting shall be the date for making such determination. If no record date is fixed by the Board of Directors, the record date for
determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at the close of business on the day next preceding the day on
which notice is given, or, if notice is waived, at the close of business on the day next preceding the day on which the meeting is held. A determination of
stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the
Board of Directors may fix a new record date for determination of stockholders entitled to vote at the adjourned meeting, and in such case shall also fix as the
record date for stockholders entitled to notice of such adjourned meeting the same or an earlier date as that fixed for determination of stockholders entitled to
vote in accordance herewith at the adjourned meeting.
 

(b) In order that the Corporation may determine the stockholders entitled to receive payment of any dividend or other distribution or allotment of any
rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or for the purpose of any other lawful action, the Board of
Directors may fix a record date, which shall not be more than sixty (60) days prior to such other action. If no such record date is fixed, the record date for
determining stockholders for any such purpose shall be at the close of business on the day on which the Board of Directors adopts the resolution relating
thereto.
 

SECTION 6. Dividends.  Subject to the provisions of the Certificate of Incorporation, the Board of Directors shall have power to declare and pay
dividends upon shares of stock of the Corporation, but only out of funds available for the payment of dividends as provided by law.
 

Subject to the provisions of the Certificate of Incorporation, any dividends declared upon the stock of the Corporation shall be payable on such date
or dates as the Board of Directors shall determine. If the date fixed for the payment of any dividend shall in any year fall upon a legal holiday, then the
dividend payable on such date shall be paid on the next day not a legal holiday.
 

SECTION 7. Corporate Seal.  The Board of Directors shall provide a suitable seal, containing the name of the Corporation, which seal shall be kept
in the custody of the Secretary. A duplicate of the seal may be kept and be used by any officer of the Corporation designated by the Board of Directors, the
Chairman of the Board, the Chief Executive Officer, the President, the Chief Operating Officer, or the Chief Financial Officer.
 



SECTION 8. Fiscal Year. The fiscal year of the Corporation shall be such fiscal year as the Board of Directors from time to time by resolution shall
determine.
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ARTICLE VII

 
Miscellaneous Provisions

 
SECTION 1. Checks, Notes, Etc.  All checks, drafts, bills of exchange, acceptances, notes or other obligations or orders for the payment of money

shall be signed and, if so required by the Board of Directors, countersigned by such officers of the Corporation and/or other persons as the Board of Directors
from time to time shall designate.
 

Checks, drafts, bills of exchange, acceptances, notes, obligations and orders for the payment of money made payable to the Corporation may be
endorsed for deposit to the credit of the Corporation with a duly authorized depository by the Treasurer and/or such other officers or persons as the Board of
Directors from time to time may designate.
 

SECTION 2. Loans. No loans and no renewals of any loans shall be contracted on behalf of the Corporation except as authorized by the Board of
Directors. When authorized so to do, any officer or agent of the Corporation may effect loans and advances for the Corporation from any bank, trust company
or other institution or from any firm, corporation or individual, and for such loans and advances may make, execute and deliver promissory notes, bonds or
other evidences of indebtedness of the Corporation. When authorized so to do, any officer or agent of the Corporation may pledge, hypothecate or transfer, as
security for the payment of any and all loans, advances, indebtedness and liabilities of the Corporation, any and all stocks, securities and other personal
property at any time held by the Corporation, and to that end may endorse, assign and deliver the same. Such authority may be general or confined to specific
instances.
 

SECTION 3. Contracts. Except as otherwise provided in these Bylaws or by law or as otherwise directed by the Board of Directors, the Chairman of
the Board, the Chief Executive Officer, the President, the Chief Operating Officer, the Chief Financial Officer or any Vice President shall be authorized to
execute and deliver, in the name and on behalf of the Corporation, all agreements, bonds, contracts, deeds, mortgages, and other instruments, either for the
Corporation’s own account or in a fiduciary or other capacity, and the seal of the Corporation, if appropriate, shall be affixed thereto by any of such officers or
the Secretary or an Assistant Secretary. The Board of Directors, the Chairman of the Board, the Chief Executive Officer, the President, the Chief Operating
Officer, the Chief Financial Officer or any Vice President designated by the Board of Directors, the Chairman of the Board, the Chief Executive Officer, the
President, the Chief Operating Officer, or the Chief Financial Officer may authorize any other officer, employee or agent to execute and deliver, in the name
and on behalf of the Corporation, agreements, bonds, contracts, deeds, mortgages, and other instruments, either for the Corporation’s own account or in a
fiduciary or other capacity, and, if appropriate, to affix the seal of the Corporation thereto. The grant of such authority by the Board or any such officer may
be general or confined to specific instances.
 

SECTION 4. Waivers of Notice.  Whenever any notice whatever is required to be given by law, by the Certificate of Incorporation or by these
Bylaws to any person or persons, a waiver thereof in writing or by electronic communication, given by the person or persons
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entitled to the notice, whether before or after the time stated therein, shall be deemed equivalent thereto.
 

SECTION 5. Offices Outside of Delaware.  Except as otherwise required by the laws of the State of Delaware, the Corporation may have an office or
offices and keep its books, documents and papers outside of the State of Delaware at such place or places as from time to time may be determined by the
Board of Directors, the Chairman of the Board or the Chief Executive Officer.
 

ARTICLE VII
 

Amendments
 

The Board of Directors shall have the power to adopt, amend and repeal from time to time the Bylaws of the Corporation, subject to the right of the
stockholders entitled to vote with respect thereto to amend or repeal such Bylaws as adopted or amended by the Board of Directors; provided, however, that
unless a different percentage is called for in a particular provision hereof, any amendment or repeal of the Bylaws of the Corporation by the stockholders shall
be by a vote of the holders of at least 66 2/3 percent of the total votes eligible to be cast by holders of voting stock with respect to such amendment or repeal.
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Exhibit 10.1
 
Name:

 

[·]
Number of Restricted Stock Units:

 

[·]
Date of Grant:

 

[·]
 

COMFORT SYSTEMS USA, INC.
2012 EQUITY INCENTIVE PLAN

 
RESTRICTED STOCK UNIT AGREEMENT

 
This Restricted Stock Unit Agreement (the “Agreement”), is made, effective as of the [·]th day of [·], [·] (the “Grant Date”) between Comfort

Systems USA, Inc., a Delaware corporation (the “Company”), and [·] (the “Participant”).
 
1.                                      Restricted Stock Unit Award.  The Participant is hereby awarded, pursuant to the Comfort Systems USA, Inc. 2012 Equity Incentive Plan (as
amended from time to time, the “Plan”), and subject to its terms, an award (the “Award”) consisting of [·] Restricted Stock Units (the “Units”).  Each Unit
entitles the Participant to the conditional right to receive, without payment but subject to the conditions and limitations set forth in this Agreement and in the
Plan, one share of common stock of the Company, par value $0.01 per share (the “Shares”), subject to adjustment pursuant to Section 10 of the Plan in respect
of transactions occurring after the date hereof. Except as otherwise defined herein, all capitalized terms used herein have the same meaning as in the Plan.
 
2.                                      Vesting.
 

(a)                                 The Units, unless earlier cancelled and forfeited in accordance with the Plan and this Agreement, shall become vested as to one-third (1/3rd)
of the total number of Units subject to the Award on each of the first day of the first month following the first, second and third anniversaries of the Grant
Date, such that the Units shall be fully vested on the first day of the first month following the third anniversary of the Grant Date.  Notwithstanding the
foregoing, except as provided in subsection (b) below, the Units subject to the Award shall not vest on any vesting date unless the Participant has remained
continuously employed by the Company or its Affiliates on the applicable vesting date.
 

(b)                              Notwithstanding anything to the contrary in this Section 2, if the Participant retires from the Company at a time when the sum of his or her
age in whole years and his or her years of service with the Company (as determined in a manner consistent with the method used for purposes of determining
vesting under the Comfort Systems USA, Inc. 401(k) Plan) is at least 75, the Participant shall be deemed to satisfy the continuous employment condition set
forth in Section 2(a) on any vesting date following the Participant’s retirement and such Units shall remain eligible to vest in accordance with the schedule set
forth in Section 2(a) above.
 

(c)                                  Notwithstanding anything to the contrary in this Section 2, the Committee may, in its sole discretion, reduce the number of Units vesting on
any date pursuant to this Award, and may cause any unvested Units under this Award to be forfeited, based on the individual
 

 
performance of the Participant as compared with specific individual goals, which may be based on objective or nonobjective factors related to the
Participant’s performance.
 
3.                                      Delivery of Shares.  The Company shall, within sixty (60) days following the vesting date of any portion of the Award, effect delivery of the Shares
with respect to such vested portion to the Participant (or, in the event of the Participant’s death, to the Designated Beneficiary).  No Shares will be issued
pursuant to this Award unless and until all legal requirements applicable to the issuance or transfer of such Shares have been complied with to the satisfaction
of the Committee.
 
4.                                      Dividends; Other Rights.  The Award shall not be interpreted to bestow upon the Participant any equity interest or ownership in the Company or any
Affiliate prior to the date on which the Company delivers Shares to the Participant.  The Participant is not entitled to vote any Shares by reason of the granting
of this Award or to receive or be credited with any dividends declared and payable on any Share prior to the date on which such Shares are delivered to the
Participant hereunder.  The Participant shall have the rights of a shareholder only as to those Shares, if any, that are actually delivered under this Award. If the
Participant is party to a change-in-control agreement with the Company, the Units shall be deemed to be “restricted stock” for purposes of that agreement.
 
5.                                      Certain Tax Matters.  The Participant expressly acknowledges that because this Award consists of an unfunded and unsecured promise by the
Company to deliver Shares in the future, subject to the terms hereof, it is not possible to make a so-called “83(b) election” with respect to the Award.  The
Participant expressly acknowledges and agrees that the Participant’s rights hereunder, including the right to be issued Shares upon the vesting and settlement
of the Award (or any portion thereof), are subject to the Participant’s promptly paying, or in respect of any later requirement of withholding, being liable
promptly to pay at such time as such withholdings are due, to the Company in cash (or by such other means as may be acceptable to the Committee in its
discretion) all taxes required to be withheld, if any.  No Shares will be required to be transferred in satisfaction of the Award (or any portion thereof) unless
and until the Participant or the person then holding the Award has remitted to the Company an amount in cash sufficient to satisfy any federal, state, or local
requirements with respect to tax withholdings then due and has committed (and by holding this Award the Participant shall be deemed to have committed) to
pay in cash all tax withholdings required at any later time in respect of the transfer of such shares, or has made other arrangements satisfactory to the
Committee with respect to the payment of such taxes.  The Participant also authorizes the Company and its Affiliates to withhold such amounts from any
amounts otherwise owed to the Participant, but nothing in this sentence shall be construed as relieving the Participant of any liability for satisfying his or her
obligations under the preceding provisions of this Section 5.
 
6.                                      Nontransferability.  The Award may not be transferred except as expressly permitted under Section 9(f) of the Plan.
 
7.                                      Effect on Employment or Service Rights.  Neither the grant of this Award, nor the delivery of Shares under this Award in accordance with the terms
of this Agreement, shall give the Participant any right to be retained in the employ or service of the Company or its Affiliates, affect the right of the Company
or its Affiliates to discharge or discipline such Participant at any
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time, or affect any right of such Participant to terminate his or her employment relationship with the Company at any time.
 
8.                                      Amendments.  No amendment of any provision of this Agreement shall be valid unless the same shall be in writing.
 
9.                                      Non-Competition; Non-Solicitation. The Participant will not, during the period of employment by or with the Company or any of its Affiliates, and
for a period of twelve (12) months immediately following the termination of his or her employment with the Company and its Affiliates, for any reason
whatsoever, directly or indirectly, on his or her own behalf or on behalf of or in conjunction with any other person, company, partnership, corporation or
business of whatever nature:
 

(a) engage, as an officer, director, shareholder, owner, partner, joint venturer, or in a managerial capacity, whether as an employee, independent
contractor, consultant or advisor, or as a sales representative, or make guarantee loans or invest, in or for any business engaged in the business of mechanical
contracting services, including heating, ventilation and air conditioning, plumbing, fire protection, piping and electrical and related services (“Services”) in
competition with the Company or any of its Affiliates within seventy-five (75) miles of where the Company or any affiliated operation or Affiliate conducts
business if within the preceding two (2) years the Participant has had responsibility for, or material input or participation in, the management or operation of
such other operation or Affiliate;
 

(b) call upon any person who is, at that time, an employee of the Company or any of its Affiliates in a technical, managerial or sales capacity for the
purpose or with the intent of enticing such employee away from or out of the employ of the Company or any Affiliate;
 

(c) call upon any person or entity which is at that time, or which has been within two (2) years prior to that time, a customer of the Company or any
Affiliate for the purpose of soliciting or selling Services; or
 

(d) call upon any prospective acquisition candidate, on the Participant’s own behalf or on behalf of any competitor, which acquisition candidate
either was called upon by the Participant on behalf of the Company or any Affiliate or was the subject of an acquisition analysis made by the Participant on
behalf of the Company or any Affiliate for the purpose of acquiring such acquisition candidate.
 

(e) Notwithstanding the above, the foregoing agreements and covenants set forth in this Section 9 shall not be deemed to prohibit the Participant
from acquiring as an investment not more than one percent (1%) of the capital stock of a competing business whose stock is traded on a national securities
exchange or on an over-the-counter or similar market.  It is specifically agreed that the period during which the agreements and covenants of the Participant
made in this Section 9 shall be effective shall be computed by excluding from such computation any time during which the Participant is in violation of any
provision of this Section 9.
 

(f) If the Company determines that the Participant is not in compliance with the agreements and covenants set forth in this Section 9 above, and such
non-compliance has not been authorized in advance in a specific written waiver from the Company, the Committee may,
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without limiting other remedies that may be available to the Company, cause all or any portion of the Award to be forfeited, whether or not previously vested,
and may require the Participant to remit or deliver to the Company the amount of any consideration received by the Participant upon the sale of any Shares
delivered under the Award.  The Participant acknowledges and agrees that the calculation of damages from a breach of the foregoing agreements and
covenants would be difficult to calculate accurately and that the remedies provided for herein are reasonable and not a penalty.
 
10.                               Section 409A.  If the Participant is determined to be a “specified employee” within the meaning of Section 409A of the Code, and the Treasury
regulations thereunder, as determined by the Company, at the time of the Participant’s “separation from service” within the meaning of Section 409A of the
Code and the Treasury regulations thereunder, then to the extent necessary to prevent any accelerated or additional tax under Section 409A of the Code, the
settlement and delivery of any Shares hereunder upon such separation from service will be delayed until the earlier of: (a) the date that is six months and one
day following the Participant’s separation from service and (b) the Participant’s death.  For purposes of this Agreement, to the extent required by
Section 409A of the Code, all references to “termination of employment” and correlative phrases shall be construed to require a “separation from service” (as
defined in Section 1.409A-1(h) of the Treasury regulations after giving effect to the presumptions contained therein).  If the Participant is party to a change-
in-control agreement with the Company that provides for the acceleration of restricted stock units upon a change in control of the Company, to the extent the
Award (or any portion of the Award) constitutes “nonqualified deferred compensation” subject to Section 409A of the Code, then to the extent necessary to
prevent any accelerated or additional tax under Section 409A of the Code, it shall become payable only if the event or circumstances constituting the change
in control would also constitute a change in the ownership or effective control of the Company, or a change in the ownership of a substantial portion of the
Company’s assets, within the meaning of subsection (a)(2)(A)(v) of Section 409A and the Treasury Regulations thereunder.  Each payment under this
Agreement shall be deemed a separate payment and the right to a series of installment payments under this Agreement is to be treated as a right to a series of
separate payments.
 
11.                               Governing Law.  This Agreement and all claims or disputes arising out of or based upon this Agreement or relating to the subject matter hereof will
be governed by and construed in accordance with the domestic substantive laws of the State of Delaware without giving effect to any choice or conflict of
laws provision or rule that would cause the application of the domestic substantive laws of any other jurisdiction.
 
11.                               General.  This Award is subject to the Plan. In the event of a conflict between the terms of this Award and the Plan, the Plan shall govern. For
purposes of this Award and any determinations to be made by the Committee hereunder, the determinations by the Committee shall be binding upon the
Participant and any transferee.
 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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By acceptance of the Award, the undersigned agrees to be subject to the terms of the Plan and this Agreement.  The Participant further acknowledges

and agrees that (i) the signature to this Agreement on behalf of the Company is an electronic signature that will be treated as an original signature for all



purposes hereunder and (ii) such electronic signature will be binding against the Company and will create a legally binding agreement when this Agreement is
countersigned by the Participant.
 

Executed as of the     day of [·], [·].
 
 
Company: COMFORT SYSTEMS USA, INC.
  
  
 

By:
 

 

Name:
 

Title:
  
  
Participant:

 

 

Name:
  
 

Address:
 

[Signature Page to Restricted Stock Unit Agreement]
 



Exhibit 10.2
 
Name:

 

[·]
Dollar Value of Dollar-denominated Restricted Stock Units:

 

[·]
Date of Grant:

 

[·]
 

COMFORT SYSTEMS USA, INC.
2012 EQUITY INCENTIVE PLAN

 
DOLLAR-DENOMINATED PERFORMANCE RESTRICTED STOCK UNIT AGREEMENT

 
This Dollar-denominated Performance Restricted Stock Unit Agreement (the “Agreement”), is made, effective as of the [·]th day of [·], [·] (the

“Grant Date”) between Comfort Systems USA, Inc., a Delaware corporation (the “Company”), and [·] (the “Participant”).
 
1.                                      Restricted Stock Unit Award.  The Participant is hereby awarded, pursuant to the Comfort Systems USA, Inc. 2012 Equity Incentive Plan (as
amended from time to time, the “Plan”), and subject to its terms, an award (the “Award”) consisting of the following Dollar-denominated Performance
Restricted Stock Units (the “Units”).  Each Unit entitles the Participant to the conditional right to receive, without payment but subject to the conditions and
limitations set forth in this Agreement and in the Plan, one share of common stock of the Company, par value $0.01 per share (the “Shares”), subject to
adjustment pursuant to Section 10 of the Plan in respect of transactions occurring after the date hereof:
 

(a) Tranche 1 Units: a number of units equal to $[·] divided by the Fair Market Value per Share on the Determination Date (as defined below).
 

(c) Tranche 2 Units: a number of units equal to $[·] divided by the Fair Market Value per Share on the Determination Date.
 
2.                                      Meaning of Certain Terms.  Except as otherwise defined herein, all capitalized terms used herein have the same meaning as in the Plan. The
following terms shall have the following meanings:
 

(a) “Adjusted EPS” shall mean for each fiscal year (i) the Company’s earnings from its continuing operations, as determined and reported in
accordance with generally accepted accounting principles in the Company’s regularly-prepared financial statements, excluding the following non-cash items:
(w) good will impairment, (x) write-off of debt costs, (y) restructuring charges, and (z) any cumulative effect of a change in accounting principles, divided by
(ii) the weighted average number of shares of common stock outstanding during the year, all as determined in accordance with generally accepted accounting
principles.
 

(b) “Annual Adjusted EPS Percentage” shall mean for each fiscal year, a fraction (expressed as a percentage) equal to (i) the Company’s Adjusted
EPS for the fiscal year divided by (ii) the Annual Adjusted EPS Target for the fiscal year.
 

 
(c) “Annual Adjusted EPS Target” shall mean with respect to any fiscal year, unless otherwise provided by the Committee, the same meaning as

under the Company’s 2012 Senior Management Annual Performance Plan, or any successor plan or arrangement.
 

(d) “Annual Total Shareholder Return Rank” shall mean for each fiscal year, a fraction (expressed as a percentage) equal to (i) the number of
companies in the Peer Group in respect of which the Company’s Total Shareholder Return for the fiscal year equals or exceeds each such Peer Group
company’s Total Shareholder Return for the fiscal year, divided by (ii) the total number of companies in the Peer Group.
 

(e) “Average Adjusted EPS Percentage” shall mean the percentage equal to (i) the sum of each Annual Adjusted EPS Percentage for each fiscal year
in the Performance Period, divided by (ii) the number of fiscal years in the Performance Period.
 

(f) “Peer Group” shall mean the companies set forth on Schedule A hereto as amended from time to time; provided, that a member of the Peer Group
shall be dropped therefrom (i) if the Peer Group company ceases to be a publicly traded company or (ii) upon the announcement of a definitive agreement for
(x) the acquisition of the Peer Group company, (y) the acquisition of 65% or more of the gross assets of the Peer Group company or (z) the merger of the Peer
Group company with another company or companies where the Peer Group company’s then current board of directors will not constitute a majority of the
board of directors of the surviving corporation.
 

(g) “Performance Period” shall mean the period consisting of the Company’s 2016, 2017 and 2018 fiscal years.
 

(h) “Total Shareholder Return” shall mean, with respect to each company in the Peer Group, an amount equal to (i) (x) the average closing price per
share of the Peer Group company’s common stock during the thirty (30) consecutive days preceding December 31st of the fiscal year over (y) the average
closing price per share of the Peer Group company’s common stock during the thirty (30) consecutive days following January 1st of the fiscal year, plus
(ii) the amount of any dividends paid by the Peer Group company on a per share basis (calculated as if such dividends had been reinvested in the applicable
company’s common stock).
 

(i) “Total Shareholder Return Rank” shall mean a fraction (expressed as a percentage) equal to (i) the sum of each Annual Total Shareholder Return
Rank for each fiscal year in the Performance Period, divided by (ii) the number of fiscal years in the Performance Period.
 
3.                                      Vesting.
 

(a)                                 Tranche 1 Units: The Tranche 1 Units earned under this Agreement (the “Earned Tranche 1 Units”), unless earlier cancelled and forfeited in
accordance with the Plan and this Agreement, shall become fully vested on the Determination Date, provided the Participant has remained continuously
employed by the Company or its Affiliates through the first business day following the last day of the Performance Period.  The number of Earned Tranche 1
Units shall be equal to the Tranche 1 Units (identified in Section 1 above) multiplied by the Tranche 1 Relative Performance Multiplier (as defined herein). 
The “Tranche 1 Relative Performance Multiplier” will be determined by comparing the Company’s Total Shareholder Return to the
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Total Shareholder Return of each of the companies in the Peer Group during the Performance Period (determined in the manner set forth below).
 

(i) If the Company’s Total Shareholder Return Rank is below 25%, the Tranche 1 Relative Performance Multiplier shall be 0.
 

(ii) If the Company’s Total Shareholder Return Rank is equal to 25%, the Tranche 1 Relative Performance Multiplier shall be equal to 0.5. 
If the Company’s Total Shareholder Return Rank is equal to 50%, the Tranche 1 Relative Performance Multiplier shall be equal to 1. If the
Company’s Total Shareholder Return Rank is between 25% and 50%, the Tranche 1 Relative Performance Multiplier will be determined using a
straight line interpolation (between 0.5 and 1).

 
(iii) If the Company’s Total Shareholder Return Rank is greater than or equal to 75%, the Tranche 1 Relative Performance Multiplier shall

be equal to 2.   If the Company’s Total Shareholder Return Rank is between 50% and 75%, the Tranche 1 Relative Performance Multiplier will be
determined using a straight line interpolation (between 1 and 2).

 
(b)                                 Tranche 2 Units: The Tranche 2 Units earned under this Agreement (the “Earned Tranche 2 Units”), unless earlier cancelled and forfeited in

accordance with the Plan and this Agreement, shall become fully vested on the Determination Date, provided the Participant has remained continuously
employed by the Company or its Affiliates through the first business day following the last day of the Performance Period.  The number of Earned Tranche 2
Units shall be equal to the Tranche 2 Units (identified in Section 1 above) multiplied by the Tranche 2 Relative Performance Multiplier (as defined herein). 
The “Tranche 2 Relative Performance Multiplier” will be determined based on the Company’s Adjusted EPS during the Performance Period (determined in
the manner set forth below).
 

(i) If the Company’s Average Adjusted EPS Percentage is below 70%, the Tranche 2 Relative Performance Multiplier shall be 0.
 

(ii) If the Company’s Average Adjusted EPS Percentage is equal to 70%, the Tranche 2 Relative Performance Multiplier shall be equal to
0.25.  If the Company’s Average Adjusted EPS Percentage is equal to 100%, the Tranche 2 Relative Performance Multiplier shall be equal to 1.  If
the Company’s Average Adjusted EPS Percentage is between 70% and 100%, the Tranche 2 Relative Performance Multiplier will be determined
using a straight line interpolation (between 0.25 and 1).

 
(iii) If the Company’s Average Adjusted EPS Percentage is greater than 120%, the Tranche 2 Relative Performance Multiplier shall be equal

to 2.  If the Company’s Average Adjusted EPS Percentage is greater than 100% and less than or equal to 120%, the Tranche 2 Relative Performance
Multiplier will be determined using a straight line interpolation (between 1 and 2).

 
(c)                                  Rule of 75.  Notwithstanding anything to the contrary in this Section 3, if the Participant retires from the Company at a time when the sum

of his or her age in whole years and his or her years of service with the Company (as determined in a manner consistent with the
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method used for purposes of determining vesting under the Comfort Systems USA, Inc. 401(k) Plan) is at least 75, the Participant shall be deemed to satisfy
the continuous employment condition set forth in Sections 3(a) and 3(b) and the Tranche 1 Units and Tranche 2 Units shall remain eligible to vest on the
Determination Date.   The number of Earned Tranche 1 Units and Earned Tranche 2 Units will in each case be determined in accordance with the provisions
of Sections 3(a) and 3(b), provided, however, that the maximum number of Earned Tranche 1 Units shall not exceed the number of Tranche 1 Units that
would become Earned Tranche 1 Units if the Company’s Total Shareholder Return Rank was equal to 50% and the number of Earned Tranche 2 Units shall
not exceed the number of Tranche 2 Units that would become Earned Tranche 2 Units if the Company’s Average Adjusted EPS Percentage was equal to
100%.
 

(d) No Tranche 1 Units or Tranche 2 Units shall vest or become earned hereunder until the Compensation Committee has determined and certified in
accordance with the requirements of Section 162(m) of the Code the attainment of the Company’s Total Shareholder Return Rank and the Company’s
Average Adjusted EPS following the end of the Performance Period, which determination and certification shall occur in the first calendar quarter following
the end of the Performance Period. The date of such determination and certification is the “Determination Date”.
 

(e) Notwithstanding anything to the contrary in this Section 3, the Committee may, in its sole discretion, reduce the number of Units vesting on any
date pursuant to this Award, and may cause any unvested Units under this Award to be forfeited, based on the individual performance of the Participant as
compared with specific individual goals, which may be based on objective or nonobjective factors related to the Participant’s performance.
 
4.                                      Delivery of Shares.  The Company shall, as soon as practicable upon the vesting of any portion of the Award (but in no event later than March 15 of
the year following such vesting) effect delivery of the Shares with respect to such vested portion to the Participant (or, in the event of the Participant’s death,
to the Designated Beneficiary).  No Shares will be issued pursuant to this Award unless and until all legal requirements applicable to the issuance or transfer
of such Shares have been complied with to the satisfaction of the Committee.
 
5.                                      Dividends; Other Rights.  The Award shall not be interpreted to bestow upon the Participant any equity interest or ownership in the Company or any
Affiliate prior to the date on which the Company delivers Shares to the Participant.  The Participant is not entitled to vote any Shares by reason of the granting
of this Award or to receive or be credited with any dividends declared and payable on any Share prior to the date on which such Shares are delivered to the
Participant hereunder.  The Participant shall have the rights of a shareholder only as to those Shares, if any, that are actually delivered under this Award.
 
6.                                      Certain Tax Matters.  The Participant expressly acknowledges that because this Award consists of an unfunded and unsecured promise by the
Company to deliver Shares in the future, subject to the terms hereof, it is not possible to make a so-called “83(b) election” with respect to the Award.  The
Participant expressly acknowledges and agrees that the Participant’s rights hereunder, including the right to be issued Shares upon the vesting and settlement
of the Award (or any portion thereof), are subject to the Participant’s promptly paying, or in respect of any later requirement of withholding being liable
promptly to pay at such time as such withholdings
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are due, to the Company in cash (or by such other means as may be acceptable to the Committee in its discretion) all taxes required to be withheld, if any.  No
Shares will be required to be transferred in satisfaction of the Award (or any portion thereof) unless and until the Participant or the person then holding the
Award has remitted to the Company an amount in cash sufficient to satisfy any federal, state, or local requirements with respect to tax withholdings then due
and has committed (and by holding this Award the Participant shall be deemed to have committed) to pay in cash all tax withholdings required at any later
time in respect of the transfer of such shares, or has made other arrangements satisfactory to the Committee with respect to the payment of such taxes.  The
Participant also authorizes the Company and its Affiliates to withhold such amounts from any amounts otherwise owed to the Participant, but nothing in this
sentence shall be construed as relieving the Participant of any liability for satisfying his or her obligations under the preceding provisions of this Section 6.
 
7.                                      Nontransferability.  The Award may not be transferred except as expressly permitted under Section 9(f) of the Plan.
 
8.                                      Effect on Employment or Service Rights.  Neither the grant of this Award, nor the delivery of Shares under this Award in accordance with the terms
of this Agreement, shall give the Participant any right to be retained in the employ or service of the Company or its Affiliates, affect the right of the Company
or its Affiliates to discharge or discipline such Participant at any time, or affect any right of such Participant to terminate his or her employment relationship
with the Company at any time.
 
9.                                      Amendments.  No amendment of any provision of this Agreement shall be valid unless the same shall be in writing.
 
10.                               Non-Competition; Non-Solicitation. The Participant will not, during the period of employment by or with the Company or any of its Affiliates, and
for a period of twelve (12) months immediately following the termination of his or her employment with the Company and its Affiliates, for any reason
whatsoever, directly or indirectly, on his or her own behalf or on behalf of or in conjunction with any other person, company, partnership, corporation or
business of whatever nature:
 

(a) engage, as an officer, director, shareholder, owner, partner, joint venturer, or in a managerial capacity, whether as an employee, independent
contractor, consultant or advisor, or as a sales representative, or make guarantee loans or invest, in or for any business engaged in the business of mechanical
contracting services, including heating, ventilation and air conditioning, plumbing, fire protection, piping and electrical and related services (“Services”) in
competition with the Company or any of its Affiliates within seventy-five (75) miles of where the Company or any affiliated operation or Affiliate conducts
business if within the preceding two (2) years the Participant has had responsibility for, or material input or participation in, the management or operation of
such other operation or Affiliate;
 

(b) call upon any person who is, at that time, an employee of the Company or any of its Affiliates in a technical, managerial or sales capacity for the
purpose or with the intent of enticing such employee away from or out of the employ of the Company or any Affiliate;
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(c) call upon any person or entity which is at that time, or which has been within two (2) years prior to that time, a customer of the Company or any

Affiliate for the purpose of soliciting or selling Services; or
 

(d) call upon any prospective acquisition candidate, on the Participant’s own behalf or on behalf of any competitor, which acquisition candidate
either was called upon by the Participant on behalf of the Company or any Affiliate or was the subject of an acquisition analysis made by the Participant on
behalf of the Company or any Affiliate for the purpose of acquiring such acquisition candidate.
 

(e) Notwithstanding the above, the foregoing agreements and covenants set forth in this Section 10 shall not be deemed to prohibit the Participant
from acquiring as an investment not more than one percent (1%) of the capital stock of a competing business whose stock is traded on a national securities
exchange or on an over-the-counter or similar market.  It is specifically agreed that the period during which the agreements and covenants of the Participant
made in this Section 10 shall be effective shall be computed by excluding from such computation any time during which the Participant is in violation of any
provision of this Section 10.
 

(f) If the Company determines that the Participant is not in compliance with the agreements and covenants set forth in this Section 10 above, and
such non-compliance has not been authorized in advance in a specific written waiver from the Company, the Committee may, without limiting other remedies
that may be available to the Company, cause all or any portion of the Award to be forfeited, whether or not previously vested, and may require the Participant
to remit or deliver to the Company the amount of any consideration received by the Participant upon the sale of any Shares delivered under the Award.  The
Participant acknowledges and agrees that the calculation of damages from a breach of the foregoing agreements and covenants would be difficult to calculate
accurately and that the remedies provided for herein are reasonable and not a penalty.
 
11.                            Governing Law.  This Agreement and all claims or disputes arising out of or based upon this Agreement or relating to the subject matter hereof will
be governed by and construed in accordance with the domestic substantive laws of the State of Delaware without giving effect to any choice or conflict of
laws provision or rule that would cause the application of the domestic substantive laws of any other jurisdiction.
 
12.                               General.  This Award is subject to the Plan. In the event of a conflict between the terms of this Award and the Plan, the Plan shall govern. For
purposes of this Award and any determinations to be made by the Committee hereunder, the determinations by the Committee shall be binding upon the
Participant and any transferee.
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By acceptance of the Award, the Participant agrees to be subject to the terms of the Plan.  The Participant further acknowledges and agrees that

(i) the signature to this Agreement on behalf of the Company is an electronic signature that will be treated as an original signature for all purposes hereunder



and (ii) such electronic signature will be binding against the Company and will create a legally binding agreement when this Agreement is countersigned by
the Participant.
 

Executed as of the     day of [·], [·].
 
Company: COMFORT SYSTEMS USA, INC.
  
  
 

By:
 

 

Name:
 

Title:
  
  
Participant:

 

 

Name:
  
 

Address:
 

[Signature Page to Dollar-denominated Performance Restricted Stock Unit Agreement]
 



Exhibit 10.3
 

Comfort Systems USA, Inc. 2012 Equity Incentive Plan
Non-Qualified Stock Option Notice

 
NAME Grant Date:   [·]
STREET Shares Granted:   [·]
CITY Option Price per Shares: $[·]
 

Last Date to Exercise:   [·]
 
We are pleased to inform you that you have been granted an option to purchase the number of shares of Common Stock of Comfort Systems USA, Inc. (the
“Company”) set forth opposite “Shares Granted” above (such option, the “Option”).  The grant of this Option has been made under the Company’s 2012
Equity Incentive Plan (as it may be amended from time to time, the “Plan”), which together with the terms contained in this Notice, sets forth the terms and
conditions of your grant and is incorporated herein by reference.  If this is your first grant of an award under the Plan, a copy of the Plan and of the Prospectus
is enclosed.  Please review these documents carefully.
 
Vesting:
 
Subject to the terms of the Plan, the Option vests according to the following schedule:
 

Vesting Date
 

Shares Vesting
[·]

 

[·]
[·]

 

[·]
[·]

 

[·]
 
Exercise:
 
Subject to the terms of the Plan, you may exercise this Option, in whole or in part, to purchase a whole number of vested shares of Common Stock at any
time, by following the exercise procedures adopted by the Company.  All exercises must take place before the Last Date to Exercise, or such earlier date as is
set out in the Plan following your death, disability or other termination of your employment with the Company.  The number of shares of Common Stock you
may purchase as of any date cannot exceed the total number of shares of Common Stock vested under this Option as of that date, less any shares you have
previously acquired by exercising this Option.
 
Employment Requirements:
 
In the event of termination of your employment with the Company, except in the event of retirement as described below, for any reason and under
any circumstances, all further vesting of shares under this Option will terminate as of the date of termination of your employment, and all then
unvested shares will be canceled and forfeited as of such date without any consideration due to you.  As set out in the Plan, you will have 3 months
after your employment terminates to exercise your vested options, and in the event of your death or total disability you or your estate will have a
period of one year to exercise any vested options.  Notwithstanding the foregoing, if you retire from the Company at a time when the sum of your age, in
whole years, and your years of service with the Company (as determined in a manner consistent with the method used for purposes of determining vesting
under the Comfort Systems USA, Inc. 401(k) Plan) is at least 75, you shall be deemed to satisfy the continuous employment condition as required above on
each vesting date following retirement and the portion of this Option that vests on an any such post-retirement vesting date shall remain exercisable for a
period of 3 months following the applicable vesting date.  The Plan sets out the terms and conditions that govern this Option in the event of your termination
of employment, death or disability.
 

 
Taxes and Withholding:
 
This Option is not intended to be an Incentive Stock Option, as defined under Section 422(b) of the Internal Revenue Code.  Any exercise of this Option is
normally a taxable event, and if the Company determines that any federal, state, local or foreign tax or withholding payment is required relating to the
exercise or sale of shares arising from the grant of this Option, the Company shall have the right to require such payments from you, or to withhold such
amounts from other payments due to you from the Company.
 
Other:
 
This Option is subject to the Plan. Capitalized terms used but not defined herein shall have the meaning set forth in the Plan. In the event of a conflict between
the terms of this Notice and the Plan, the Plan shall govern.
 

 


